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IN THE SUPREME COURT OF THE STA TE OF IDAHO
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No. 39471-2011

APPELLANT'S OPENING
BRIEF

COMES NOW, Appellant Nicholas Childers, through counsel Deborah Whipple, and
offers this Opening Brief in accord with IAR 35(h).
Nature of the Case
This is an appeal from an order relinquishing jurisdiction and the subsequent denial of a
Criminal Rule 35 motion. R 104-106; 115-117; 121-127.
Procedural History and Statement of Facts
On March 28, 2010, Mr. Childers pied guilty to a single count of possession of a
controlled substance. R 81-83. According to the Presentence Report, Mr. Childers was arrested
when, in the course of conducting an unrelated search, the police discovered a box in Mr.
Childers' possession which held paraphernalia containing a small amount of methamphetamine
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residue. PSI p. 2.
Mr. Childers, at age 26, had a nearly life long drug problem. As early as first grade, he
was taking Ritalin and Adderall at higher than prescribed doses. Tr. p. 29, In. 3-8.
The state summarized the situation in its statement to the court at sentencing:
... It was a Possession of a Controlled Substance case. It wasn't particularly
heinous. He, like so many people, had paraphernalia that was later tested for
methamphetamine. It appears clear from the PSI and the evaluations that he does
have a drug problem and has had for a long time.

He's still a young man, I believe 26, and still has quite a bit of his life left. Does
have a troubling juvenile record. At page seven of the PSI it talked about some of
his difficult experiences as a child.
One thing disappointing to the state is that he does have three children of his own
and that still didn't wake him up or help with his sobriety. And the other big
concern the state has is no real work history of any significance. We're hoping
that whatever program he's placed on in the retained jurisdiction program, that
he'll be given some job skills and some reasons to work up there.
And I'm sure the court read and was probably alarmed, like the state is, at some of
his comments in the PSI, but we took some hope from the bottom of page 11
under Treatment, where it stated that he could benefit from substance abuse
treatment if he were motivated. And then there were some additional disturbing
facts that he had tried treatment several times.
So we're hoping bringing him here today has gotten his attention, has gotten him
motivated, and we're hopefully going to put him in a facility, a state facility,
where he can be there for six months to a year, where he will have no choice but
to do the programming. Page 12 clearly talks about his drug addiction.
Tr. p. 23, In. 3 - p. 24, In. 9.
In his allocution at sentencing, Mr. Childers read aloud a frank and detailed letter he had
written explaining his life history and his addictions. He ended:
... I am the addict of all addicts, because it doesn't matter what I have or what it
is, I'll do it any way that I can, nowadays in my arm mainly. So I've become what
l've looked down on and understand what the treatment in my youth was for. It
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was to help me not get to where 1 am today and become what I've made myself.
That "yet" that I mentioned early on in this letter, if you remember, is now. I need
treatment and I am ready for it now, so if you can please consider what I've
written a cry for help that I desperately need and want. I want to be better for my
kids, but more so for myself. I don't feel like 1 need prison, but I could be wrong.
I could be just a criminal with no hope, or I could be a person who made wrong
choices in his life and who needs help with himself mentally and with my
addictions. So please consider me for a treatment candidate.
Thank you for the time it took for me to read this and for you asking me to write it
and helping me look back on me. I've never written a letter this long in my life. I
found that once I started I couldn't stop. Help me to rescue myself from the jaws
of addiction because I'm an addict who needs the help.
Once again, thank you. Respectfully, Nicholas Dean Childers.
Tr. p. 35, In. 13 - p. 36, In. 12.
The court imposed the sentence requested by the state, imposing a total sentence of seven
years - three fixed and four indeterminate - with a one year period of retained jurisdiction. Tr. p.
39, In. 22 - p. 40, In. 20.
After six months, NICI submitted an addendum to the PSI recommending that the court
relinquish jurisdiction. APSI, p. 1. The report stated that Mr. Childers broke the rules of the
Therapeutic Program and NICI, had been unable to take accountability for his actions, and was
dishonest with staff and peers. APSI, p. 3.
The district court relinquished jurisdiction without a hearing. R 97-101.
Mr. Childers then filed a Rule 35 motion asking the court to grant a hearing and
reconsider the sentence. R 115-116. He supported his motion with a letter he wrote stating that
he took responsibility for his actions in the retained jurisdiction period and asking the court to
reduce the fixed portion of his sentence to a two year term. He wrote that within a two year term
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he could build character, learn responsibility, and become a productive member of the
community. R 117.
The court denied the Rule 35 motion without a hearing, noting that the Rule 35 motion
and letter did not show that the decision to relinquish jurisdiction and the sentence imposed were
unduly harsh. The court stated that the sentence was appropriate in light of the objectives of LC.
§ 19-2521 - protection of society, deterrence, rehabilitation, and punishment. R 121-127.
This appeal timely follows. R 104-106.
Issue Presented on Appeal
Did the district court err in relinquishing jurisdiction, imposing an excessive sentence,
and denying the Rule 35 motion?
Argument
The Court Erred in Relinquishing Jurisdiction, Imposing an Excessive
Sentence, and Denying the Rule 35 Motion
The decision of whether to relinquish jurisdiction or place a defendant on probation is a
matter within the district court's discretion. State v. Schultz, 149 Idaho 285,233 P.3d 732, 735
(Ct. App. 2010). On review, the appellate court examines the entire record including events
before and after the original judgment. Id., citing State v. Hanington, 148 Idaho 26, 29,218 P.3d
5, 8 (Ct. App. 2009).
In reviewing a sentence, an abuse of discretion standard applies. A sentence represents an
abuse of discretion if it is unreasonable upon the facts of the case. A sentence of confinement is
reasonable if it appears at the time of sentencing that confinement is necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution applicable to a given case. State v. Burdett, 134 Idaho
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271, 276, 1 P.3d 299, 304 (Ct. App. 2000).
Likewise, the question of whether to hold a hearing on a Rule 35 motion and whether to
grant the motion is committed to the discretion of the district court. State v. Hernandez, 123
Idaho 506, 849 P.2d 967 (Ct. App. 1993).
Mr. Childers is a drug addict. Even though NICI believed that he was not doing well in
its program, he needs the treatment it has to offer and the court abused its discretion in
relinquishing jurisdiction. Moreover, the sentence imposed is not necessary to accomplish the
objectives of sentencing and was therefore excessive and an abuse of discretion. If the sentence
is prison time rather than a period of retained jurisdiction, the goals of the sentence can be
achieved by the two year fixed term Mr. Childers requested in his Rule 35 motion.

Conclusion
Mr. Childers asks this Court to reverse the order relinquishing jurisdiction and the order
denying the Rule 3 5 motion and remand with instructions to impose a lesser sentence.

Deborah Whipple
Attorney for Nicholas Chi ders
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CERTIFICATE OF SERVICE
I CERTIFY that on August 1{}_, 2012, I caused two true and correct copies of the
foregoing document to be:
_/mailed
hand delivered
faxed
to: Idaho Attorney General
Criminal Law Division
P.O. Box 83720
Boise, ID 83720-0010

Deborah Whipple
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